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widely debated issues in the history of Belize, with weekly articles
in each of the country’s newspapers, numerous television programs
and radio shows discussing the issue. Dozens of school classrooms
across the country have asked BACONGO‘s assistance in
providing information for debates on the subject”. The NEAC
representative from ANDA, Mr. Andrade, voted for prior public
consultation Lefore a decision of NEAC but voted in favour of
clearance for the overall project. In his affidavit he expressly
disagreed with the statements of the appellant’s witness as to
treatment that the issue of public comments received from the
Chairman at the meeting of October 24, 2001. These extracts
indicate that the public of Belize was keenly interested in the
project and from the point of view of the respondents, the NEAC

had given appropriate consideration to the project.

The evidence is all one way that the developer included in the
public notice an invitation to the public to provide comments to the
EIA in which they could express any objections or
recommendations. There was clear evidence before the c¢ wurt
below that the DOE had invited interested NGO’s to submit
comments and had received useful representations from two such
influential bodies. I find therefore that the requirements of

Regulation 20(1)(g) and 18(2) were satisfied.

There was no agenda item at meetings of NEAC at which
“comments from the public” was specifically debated. Indeed from
the structure of the Minutes of the NEAC meetings, there was no
discrete agenda of items for discussion at each meeting although it
was shown at the first meeting that areas of concern were
continued for discussion at the following meeting. NEAC was
entitled to decide upon the procedure that it would follow at each
meeting. What was required was that the areas of the EIA on
which members of NEAC had particular concerns should be
brought to the attention of the meeting and that there should be an
adequate and appropriate opporlunity given to members to discuss

that or those concerns. It must be remembered that the members of

29

428





[image: image2.png]06/30/03

09:50

65.

FAX 501 2 31123 LOIS YOUNG B &CO

The Chairman reported that numerous comments using the same
format and language had been received. They had not all been
preserved but a sample was kept. One petition had been received
after the first meeting of NEAC. The substantial comments, said
the Chairman, had been received from IUCN and NRDC. He
commented “that the objective of the NEAC is not to evaluate each
and every correspondence but to make a sound, technical, educated
decision, baszd on the facts”. The Minutes also record discussion
of public participation at the NEAC meeting of November 9, 2001.
The Chairman stated that although BECOL had placed the EIA in
all town libraries (and Mr. Sukhnandan confirmed that copies were
provided in nine (9) town libraries), only a few persons had
recorded their comments on the EIA. Great publicity, he said, and
great public participation and opportunity to participate had
occurred. These included small hearings held in different areas of
the country which were reflected in the EIA itself. There was a
discussion as to whether there should be a public hearing by
NEAC before NEAC decided for or against clearance and a vote

was taken on that subject.

The affidavit evidence from Icilda Humes (who prepared the
NEAC Minutes), Lynn Young, Ramen Frutos, George Thompson,
Valdemar Andrade, Joseph Sukhnandan, Beverley Wade, Ismael

Fabro and Dawn Sampson, were all to the effect that NEAC @ i o5

members considered the comments received from the public. The
Minutes of NEAC meetings indicate that the Chairman stressed
that public participation had high priority in the evaluation of an
EIA. Dawn Sampson deposed that “since before the year 2000
BEL and BECOL have organized and held meetings and forums,
produced releases to the public through the print and electronic
media; set up displays including booths at trade or business fairs,
established a web page for information, produced booklets and
taken othe. steps in the process of providing information .0 and
engaging and consulting with the public on the MRUSF”. The
appellant, through its Executive Director Jamillah Vasquez,

advised the Court that “this project has been one of the most
28
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to invite written comments from interested persons concerning the
environmental impact of the undertaking. Regulation 20(1)(g)
requires the developer to include in its public notice a statement
that person may make objections and representations in relation to
the effects or the proposed project activity to the Department
during the period prescribed by the Department. Regulation
26(1)(c) provides that in every screening of a project and every
assessment of the project, the NEAC shall take into consideration
the environmental effects of the project including the significance
or the seriousness of those effects and comments received from the

public concerning those effects.

For purposes of the appeal, the appellant relied heavily on the
affidavit evidence of Cindy Gonzalez, the representative of the
appellant on the NEAC and the Minutes of the NEAC meetings.
This witness had deposed that the Chairman of NEAC at a meeting
of the NEAC made no mention at this meeting of any comment: on
the EIA for the MRSUF that had been received from the public and
he did not provide NEAC members with any such comments. Ms.
Gonzalez said that even after she brought this matter to the
attention of the Chairman, his response was that nobody had asked
to see the comments and that the comments were in a folder for
anyone to see. The Chairman of the NEAC filed an affidavit in
which he stated that the DOE itself received comments from the
public, compiled files of the comments and that the files of

comments were expressly made available for examination by

members of NEAC.

The Minutes of all three meetings of NEAC have reference to
comments received from the public. On October 24, 2001, the
NEAC Chairman gave a brief synopsis of the comments submitted
to DOE and also informed the Committee that he had received
detailed reviews of the E1A from IUCN and NRDC which to his
knowledge had been distributed to NEAC members for their
consideration. The Minutes of NEAC record that on November 8,

2001 there was extensive discussion on comments from the public.
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Fordham, Judicial Review Handbook, para. 19 at p. 282, In the
instant case, 1l members of NEAC voted in favour of
recommending clearance of the project. Seven of these members
swore affidavits, as it were explaining their affirmative votes. Not
one of the affiants said anything in those affidavits that fell foul of
the dictum of Hutchinson, L) in Ermarkov of “elucidation not
fundamental alteration; confirmation not contradiction”. These

were confirmatory and elucidatory affidavits and were properly

admitted by the learned chief Justice.

From what I have said before, it is clear that I have concluded that
the decisions of the NEAC and DOE were not so outrageous and
defiant of logic or accepted moral standards that no sensible person
who had applied his mind to the question could have arrived at it.
See Associated Provincial Picture Houses Ltd. v. Wednesbury
Corporation, [1948] 1 KB 233; Wade & Forsyth, p. 366-368;
Council of Civil Service Unions v. Minister for the Civil
Service, 11985] AC 374; Champion v. Chief Constable of the
Gwent Constabulary [1990] 1 WLR 1. I hold that the decision of
DOE was made pursuant to section 20(7) of the Act and that the

DOE had authority to grant environmental clearance of the project

subject to the ECP.

The appellant complains in ground 6 that the learned Chief Justice
erred in law in upholding decisions of the NEAC and the DOE to
approve the EIA made through a process which was procedurally
flawed, improper and thus unlawful. It was submitted that the
NEAC did not consider comments from the public at meetings of
the NEAC, that the EIA which was made available (o the public
had missing pages and so was incomplete, that the period of 30
days which the public was given to comment was unreasonably
short for a project of this type and that the NEAC did not consider

alternatives to the project.

The Regulations prescribe that the public must be involved in the

process of evaluating an EIA. Regulation 18(2) requires the DOE
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project, the extent of the screening and the assessment of the
cumulative effects in the light of the mitigating factors proposec. It
is not for the court to decide what projects are to be authorized, but
as long as they follow the statutory process, it is for the responsible
authorities. See Bow Valley Naturalist Society et al v. Minister
of Canadian Heritage et al, [2001] FCA 642-99 [10 January
2001}. The learned Chief Justice commented that this was not a
perfect EIA but in a project of this magnitude one would expect
some lacunae. In the context of the Act and the Regulations, the
need for further studies identified in the mitigation measures did
not, in my opinion, render the environmental information

incomplete nor did it cause the decisions of the NEAC and the
DOE to be irrational.

In ground 5 of the grounds of appeal, the appellant complained . hat
the learned Chief Justice took into consideration inadmissible
evidence, irrelevant considerations and on the facts, erred in not
finding as a matter of law that the EJA was irrational and contrary
to law. This ground covers all the facts in the case on appeal. There
was the EIA, then meetings of the NEAC of which Minutes were
taken and following the challenge in the lower court on judicial

review a number of affidavits were filed by members of the

NEAC.

The appellant has complained that the affidavits of NEAC
members ought not to have been admitted in evidence and relied
on by the Chief Justice as they were ex post facto rationalizations
of their actions. In R. v. City of Westminster ex parte Ermakov
[1996] 2 ALL ER 31 5(15) the Court held that the function of
after-the-fact evidence should be elucidation not fundamental
alteration, confirmation, not contradiction. In that case the court
said that there was no warrant for receiving and relying on as
validating the evidence, material which indicates that the real
reasons were wholly different from the stated reasons. The
evidence considered by Courts on judicial review is solely in the

form of written or affidavit evidence and relevant documents, see
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Chapter 6 Part 1 of the Main Report which dealt exclusively with
mitigation measures. Environmental impacts were divided into
three categories, viz., impact upon the physical environment,
impact upon the biological environment and impacts upon the
socio-economic environment. It would be injudicious for me to
make reference in this judgment to all that was said in the EIA on
mitigative measures. 1 will only repeat at this stage what I
understand the respondents to be saying which is that EIA met the
requirements of the legal regime in that it included fundamentally
a mitigation plan including measures which the developer
identified as being available to reduce the adverse effects identified
in the EIA. It contained in Chapter 7 of the Main EIA the
Environmental Management Plan, that is, the mitigation plan and
the monitoring plan and several mitigation measures that have not
been mentioned by the appellant. It was then for the decision
makers to determine whether those measures were sufficient to

satisfy them that environmental clearance could be provided for

the project.

The appellant relies on the decision of Harrison, J. in R. v.
Cornwall County Council ex parte Jill Hardy [2001] Env. L.R.
473. In that case the court held that planning permission had been
given without the planning authority having “full knowledge” of
the likely significant effects of the project. Harrison, J. said that the
information contained in the environmental statement should be
both systematic and comprehensive so that a decision to grant
planning permission is taken in “full knowledge” of the projects
likely effect on the environment. The decision is interesting but it
is based on different statutory provisions and although it is dealing
with the subject of the environment, the significance that the trial
judge gave to the words “full knowledge” indicates that the
statutory regime with which he was concerned was different from
the Act and Regulations referred to herein. The role of the Court in
this jurisdiction should be to ensure that the steps in the Act and
the Regulations are followed but it must defer to the responsible

authorities in their substantive determinations as to the scope of the
24
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unacceptable on the basis that the EIA is required to state the
effects of the project on the environment and therefore the studies
necessary to provide that information must be completed before
the EIA is submitted. In that sense, it was submitted, the EIA was
incomplete. It was submitted further that the measures to mitigate
the adverse effects must be stated and if the measures are untested
and unproven they cannot amount to mitigation measures. Only
when all the information had been included, it was submitted,
could the assessing body be in a position to determine the

significance or seriousness of the effect of the project.

The complaint in this ground of appeal must be considered against
the background of the provisions of the Act and the Regulations.
Section 20(3) of the Act requires every EIA to include measures
which a proposed developer intends to take to mitigate any adverse
environmental effects. Regulation 19(k) requires an EIA to have a
mitigation plan and Regulation 5(e¢) provides that an EIA shall
include at least an identification and description of measures
available to mitigate impacts of proposed activity or activities and
assessment of those mitigative measures. Regulation 5(f) states
that an EIA should provide an indication of gaps of knowledge and

uncertainty which may be encountered in computing the required

information.

It is clearly not intended that mitigative measures will be taken
prior to the approval of the of the EIA and consequently all the
proposals will perforce be prospective. The respondents point to
the fact that the scheme for mitigation prescribed in the regulations
contemplate circumstances in which there might be gaps in the
knowledge of the preparers of the EIA but that by itself could not
render an EIA incomplete. The decision maker would need to have
regard to the extent and nature of the admitted gaps in knowledge

to determine their significance, if any.

As the Chief Justice found, the EIA was a massive document. The

Respondents in their submissions before us quoted liberally from
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The appellant has given examples of discussions at NEAC
meetings where members of NEAC expressed dissatisfaction with
the mitigation measures stated in the EIA and to the use of the term
“standard construction practices” which was not defined in the
EIA. Mitigation measures for the Chiquibul National Park were
criticized on the basis that the Minister does not have power to
grant permission to a developer to destroy or damage a National
Park and that more detailed information in land management
should have been provided. The transplantation measures to
preserve plant species were criticized as not addressing the la. ger
impact from flooding and that the mitigation measures proposed
had never been tried. Reference was made to the Ancient
monuments and Antiquities Act which makes it an offence to
wilfully damage, destroy or disturb any ancient monument or any
way mark or deface any ancient monument, and it was submitted
by the appellant that without knowledge of the Mayan sites in the
path of the dam and transmission lines and consequently no
mitigation measures, NEAC was not in a position to assess the

impact of the project on those environmental resources.

Damage to the water quality in the Macal River was discussed in
the EIA and it was acknowledged that ammonia accumulates in
reservoirs where there are appreciable amounts of organic matter.
Mitigation measures were recommended in the E1A. A member of
NEAC complained that there was insufficient information on bio-
accumulation of mercury in fishes and its effect on human
consumption. After discussion NEAC suggested that there should
be thorough public education and a complete long term mercury
level monitoring programme should be elaborated and

implemented by BECOL.

The appellant highlighted the conclusion of the EIA that: “Due to
unproven or limited effectiveness of the identified mitigative
measures, and due to information deficiencies it is likely that
significant adverse effects will result from the proposed project”.

The appellant submitted that this statement of the EIA is

k]
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The extent to which the matter of the archaeological and cultural
heritage sites was treated in the EIA and considered by the member
of NEAC who voted on the project indicates that at all levels there
was a serjousness of approach and a desire to preserve the cult.wral
heritage ny Belize. There was no submission from the appellant
that money could not be provided by BECOL in an ECP for the
archaeolagicdl sampling recommended by NEAC. I therefore do

not find dnything irrational in the decisions of NEAC and DOE in
this matter.

The appellant complained that although Regulation 19(m) of the

EIA Regulations required an EIA to explain the involvement of

inter-agel:cy and non-governmental organizations in the

preparati

n of the EIA, no mention was made in the EIA of the
special r:elationship between AMEC & C. Services Limited of
Montreal% Canada, (AMEC) and Canadian International
Developrhent Agency (CIDA) whereby the two organizations
would share the profits if AMEC were awarded the contract to
implemet:mt the project. In the written submissions the appellant
argued tﬂat the way for AMEC to get the project implementation
was to gét the EIA approved and the way to get the EIA approved
was for AMEC to play down the negatives. Since counsel for the
appellantj could not give a single example where the EIA
apparently played down the negatives, this ground of appeal was

without njnerit and the respondents were not called upon to address

it. ‘

The next substantive ground of appeal was, that the learned Chief
Justice e:rred in holding that the EIA complied with the statu.ory
obligaticjn under section 20(3) of the Act and regulation 5(e) and
19(k) ofj the EIA Regulations, to specify the mitigation measures
that w01111d be taken in relation to (a) The Chiquibul National Park
and Forest Reserve; (b) the plants at risk by transplantation; (c)
damage w to wildlife, particularly the tapir, scarlet macaw, and
morelet’is crocodile; (d) damage to archaeological and cultural sites
and (v) %lamage to water quality.

2
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NEAC and DOE were in a position to weigh and take a decision on

this issue and I find nothing irrational in their decision.

I find that the EIA sufficiently identifies plant species that might
be at risk in the dam area and has proposed adequate mitigation
measures. The EIA has identified “Swietenia macrophylia,
Aspidosperma negalocarpon, Quercus spp, Schippia concolor,
Ceratozamia robusta”, as plant species at risk and that due to the
rarity of these plant species, significant impacts are likely to occur
from habitat alterations in clearing, grubbing and construction
activities. The EIA recommends transplantation as the means of
mitigation, but concedes that, unless the transplantation
programme is successful prior to construction, the environmental
impact will be serious. As the respondents have arg.ed,
construction work has not yet begun and therefore there is time for
the recommended additional survey work. In my view, the
decisions of the NEAC and the DOE in respect to plant species in

the dam area were not irrational as contended by the appellant.

Eight Mayan sites were identified in the EIA to be in the path of
the dam waters and transmission lines. The studies carried out by
the preparers of the EIA disclosed that these 8 sites were
undocumented and that no archaeological information was known
about the settlements and historical data of the region. The
Archaeology Department studied this portion of the EIA and
concluded that “the archaeological remains in the area were not of
the magnitude of our major archaeological sites. We observed that
what existed there were mostly small mounds consistent with
ancient Maya settlement patterns. These small mounds can be
found all over Belize given that the Archaeological records
indicate that present day Belize was heavily populated by the
ancient Maya”. The Department of Archaeology decided that it
needed to know the extent of the population of the Mayan
settlement in the area and agreed to request a budget in the ECP for

the carrying out of this work prior to construction.
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included in the EIA. The study confirmed that the area of the
Challilo dam contains

“a rare and discrete floral flood plain habitat — which acts as
both a conduit and critical habitat for resident and nonresident
fauna and aviafauna. The maintenance of this exceptional
habitat relies on the flow of oxygenated water and severe but
temporary seasonal flooding of the river system following
seasorial plain. This habitat which does not occur elsewhers in
Belize, wili suffer approximately 80% permanent inundation if
the project proceeds as planned”.

The NHM report recommended (a) further studies earlier in the
wet season and later in the dry season; (b) to extend the study to
cover other species, eg. the Harpy Eagle; (c) further multi-year
studies including investigation of seasonal movements between
different geographical areas of the Scarlet Macaw. The
respondents have persuaded me that the appellant has taken the
NHM Report out of context and important though it may be, it
must be considered along with all the other information that the
EIA provided in the “terrestrial Biological Resource Report in Part
1 of the Main Report. I am assisted by the written submission of
the Solicitor General which points to synthesized information
collected from a 1999 study by Tunich Nan and the 2001 NHM
study. Discussed in the EIA is the impact of the project on: (a)
riparian (riverine) vegetation; (b) lowland forest; (c) pine forest
and orchard savannah; (d) broadleaf forest; (¢) wildlife species at
risk; (f) plant species at risk; (g) mammal species at risk; (h) avian
(bird) species at risk; (i) herpetile (reptile and amphibian) species
at risk; (j) and invertebrate species at risk. The Report provides a
concise overview of the designated areas and other critical habitat
features such as aquatic and biological resources like specific fish

species in the dam area.

What appears clear from the multitude of wildlife issues dealt v.ith
in detail in the EIA is that this was not a cursory presentation by
the developer to the DOE but a fully considered and conscious

effort to meet the requirements of the Act and Regulations. The
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date for Chalillo and relevant date related to the operation of the
Mollejon power plant. It was asserted in the EIA that the most
accurate measure of flows in the Macal River were the comy ete
(including spill) records at Mollejon and these were used as the
basis for a longer term record to be established. These data, it was
said, were carefully reviewed and compared in the course of the
study with the object of establishing the most reliable and complete
flow series at Mollejon over the period of record. The data
included turbine flow discharge at Mollejon, based on BECOL’s
estimate of turbine flow and AGRA’s estimate flow, the Mollejon
spill flow estimates for 1996 to 1998, Mollejon’s Record Flow
(actual outflow record at Mollejon) and a comparitivist
reconstituted longterm inflow record at Mollejon and Challilo.
The studies recommended in the EIA were to be done before final

design to confirm the relationships postulated in the EIA.

The NEAC member from the Hydrology Department considered
that the information gathered on the hydrology of the project was
adequate and that the data submitted was acceptable as it followed
established acceptable protocols. In the light of this expert
evaluation of the hydrology of the project, I can see no basis for

characterizing the decision of the NEAC to recommend clearance

of the project as irrational.

1 turn next to consider the complaint that the NEAC had an
obligation to assess the significance or seriousness of the impact
that the project would be likely to have on the wildlife in the Macal
River Valley area where the dam would be built, that it faile | to
take into consideration the Report of the National History Museum
of London (NHM) which stated that much more information was
required for an informed and defensible decision and that in the
absence of the necessary data, through additional studies, the

decision of the NEAC was irrational.

The assessment that the impact of the project would have on

wildlife in the project area was conducted by NHM and it was
18
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indication in the Minutes of the meetings of the NEAC that the
developer’s had to make any corrections to the information
provided in the EIA. True they provided additional information
and scientific data but it is nowhere contended by the appellant that
anything asserted in the EIA as to the geology of the dam area was
changed due to the concerns of the NEAC expert. I therefore do
not accept the submission that there was an absence of complete

and accurate geological data when the NEAC met and voted for

environmental clearance.

As Cripps, J. said in Pineas and repeated in Warner, this Court
should not be astute to take over and perform the duties which

Parliament conferred on a governmental agency.

The appellant complained that there was insufficient information in
the EIA for calculating the amount of energy that could be
produced by the dam. This was so as the data for calculating the
amount of water that would in all probability be available as the
energy resource was not calculated solely from flows at Chalillo
but was supplemented by extrapolations of data obtained from
Cristo Rey, Mollejon and San Ignacio over the past 15 years. The
economy and viability of the project, it was said, was dependent
upon the amount of water available and the EIA did not properly

inform NEAC members of the linkages between Mollejon and
Chalillo.

It was admitted in the EIA that further hydrological studies were
necessary and it was recommended that further water flow
measurements at Chalillo should be undertaken using a new meter
to make comparative duplicate measurements as against the old
meter used in the studies. The EIA dealt comprehensively with the
question of the hydrology of the dam. The written submission of
the Solicitor General indicated that the Hydrology Section of the
EIA shows that there was an initial feasibility study followed L; a
hydrology revision, which included new information from the

Mollejon power plant and a compilation of the daily hydrological
17
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require a finding that it does not substantially comply with the
statute or the regulations. In matters of scientific assessment, it
must be doubtful whether an environmental impact statement as
a matter of practical reality would ever address every aspect of
the problem. There will be always some expert preparec to
deny adequacy of treatment to it and to point to its
shortcomings or deficiencies.

An environmental impact statement is not a decision-making
end in itself ~ it is a means to a decision- making end. Its
purpose is to assist the decision-maker”.

A respondent should not take too much comfort from the
experience of Cripps, J. when he said that there will always be an
expert who holds an opposite view on a scientific matter when
considering the opinion of the World Commission on Dams to the
effect that foundation problems are the most common cause of
failure in concrete dams with internal erosion and insufficient
sheer strength of the foundation each accounting for twenty
percent of damn failures. Had the geology expert on the NEAC
expressed the slightest doubt that the soil type for which he argued
was incapable or suspect in any way for the purpose of the
construction of a dam, NEAC would be required to give specific
attention to the opinion of the World Commission on Dams.
NEAC and the DOE wanted to be absolutely sure that they got the
identification of the rock type right to a scientific certainty and put
matters in train to obtain that information. The difference of
opinion between experts was not as to whether it was safe to build
a dam on the site. The dispute was not as to whether a high dam as
contemplated in the EIA design would be unsafe if the rock type
was that asserted by the NEAC expert. NEAC members did not
treat the matter of the geology lightly and the vote was only t7 <en
after that expert was satisfied with the information provided by

BECOL.

In my view the NEAC approached their task in respect of the
hydrology of the project with utmost care. The EIA provided
sufficient and accurate information on which the NEAC could

make their determination and on which they acted. There is no

16
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It is clear that the government of New South Wales is sufficiently
conscious of the absolute necessity to preserve the environment of
the one earth which we call home, that it has established a
specialist ENVIRONMENT COURT. Like the Chief Justice in the
court below, I am attracted to the statement of principle as to the
purpose of an environmental impact statement in the context of a
development that will have serious environmental consequences,

expressed by the court in Prineas v Forestry Commission of New
South Wales, 49 LGRA 402 that:

*“An obvious purpose of the environmental impact statement is
to bring matters to the attention of members of the public, the
Department of Environment and Planning and to the
determining authority in order that the environmental
consequences of a proposed activity can be properly
understood. In order to secure these objects, the environmental
impact statement must be sufficiently specific to direct a
reasonably intelligent and informed mind to the possible or
potential environmental consequences of the carrying out or not
carrying out of that activity. It should be written in
understandable language and should contain material that
would alert lay persons and specialists to problems inherent in
the carrying out of the activity. I do not think that the obligation
in s. 111, that is to take into account ‘to the fullest extent
possible all matters affecting or likely to affect the
environment’ imposes on a determining authority when
preparing an environmental impact statement a standard of
absolure perfection or a standard of compliance measured by no
consideration other than whether it is possible in fact to carry
out the investigation. I do not think that the legislature directed
determining authorities to ignore such matters as money, time,
manpower etc. In my opinion, there must be imported into the
statutory obligation a concept of reasonableness. Clearly
enough the legislature wished to eliminate the possibility of a
superficial, subjective or non-informative environmental impact
statement and any statement meeting that description would not
comply with the provisions of the Act, with the result that any
final decision would be a nullity. But, in my opinion, provided
an environmental impact statement is comprehensive in its
treatment of the subject matter, objective in its approach and
meets the requirement that it alerts the decision-maker and
members of the public and the Department of Environment and
Planning to the effect of the activity on the environment and the
consequences to the community inherent in the carrying out or
not carrying out of the activity, it meets the standards imposed
by the regulations. The fact that the environmental impact
statement does not cover every topic and explore every avenue
advocated by experts does not necessarily invalidate it or

15
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It was always contemplated in the EIA that the DOE would issue
an Environmental Compliance Plan (ECP) that would set out
conditions on which environmental clearance would be granted.
Express provision for the approval of an E1A by the DOE subject
to conditions which are reasonably required for environmental
protection is contained in section 20(7) of the Act. It is the
statutory function of the NEAC to advise the DOE on the adequacy
or otherwise of an EIA, pursuant to Regulation 25(1)(b) of the
Regulations. In my view, this means that the NEAC is empowered
to formulate conditions on which clearance for an EIA may be
granted. The ECP which contained the conditions on which
environmental clearance was granted was not before the trial judge
but it was shown to us and I observe that it purports to have been
made in pursuance of section 20(7) of the Act and relevant
portions of the Regulations (not specified). When therefore the
NEAC was evaluating the EIA it had in mind the plentitude of its
powers and could fully take into consideration all the concerns of
the geology expert on the NEAC, the views of BECOL and the
additional and continuing studies that BECOL would make. This
was a case of making “good” belter and not one of shutting the

eyes of the assessors to patent dangers to the environment.

What I say about the Court’s approach to the hydrology issue, to a
great extent affects the other issues discussed by the appellant’s
counsel under ground 4.1. I am cautioned that judges should resist
the temptation of even unconsciously substituting their own views
in matters of this nature in preference to the views of the decision
makers charged by Parliament to exercise the discretion. I share
the view of Cripps, J. in Warren v. Electricity Commissions of
New South Wales [1990] NSWLEC 131 (31-10-1990) that when a
governimental agency is mandated by Parliament to take a “hard
look™ at what it proposes to before such action is taken, that does
not increase the power of the Court to supervise that governmental
agency and to impose its own views and its own judgment in place

of that of the designated authority.
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representatives of BECOL and the representative from the GPD
that an independent expert would be hired to examine and report

on the specific designation of the rock formation.

At the end of that exercise, the NEAC expert maintained his
position that there had been a mis-description of some of the rocks
as granite. More importantly, however, this NEAC expert, never
doubted for one minute that the competence of the rock type at the
dam site could withstand a dam. The Minutes of the NEAC
meeting of November 9, 2001 records the NEAC’s expert’s
opinion as: ‘The member reiterated that he is not questioning the
competency of rocks for construction of a dam but rather accuracy
of the description of the rocks”. If, said this NEAC expert, he was
proved te be right as to the rock type, there would need to be

changes in the engineering design as well as other structural

modifications of the dam.

A vote was taken on the EIA as a whole and the NEAC geology
expert voted in favour of recommending clearance. The appellant
complains that at the stage at which the EIA was recommended by
the NEAC it was not known what would be the cost of
constructing the dam or what would be the eventual design thereof.
These matters, it was contended, were so important that they ought

to have been addressed and resolved prior to any recommendation

for environmental clearance.

I have dealt with the close attention that the NEAC paid to the
issue of hydrology of the dam site and how it was eventually
resolved by the NEAC. There was no suggestion that the EIA had
presented a perfect picture as far as the hydrology of the project
was concerned and it was only discovered at the NEA meetings
that the picture was flawed. The EIA had drawn attention in
Section 6.6.1 of Part 1 of the Main Report to certain mitigation
measures, including further investigations to include precise
mapping of geological contacts and landforms to address karsatic

landforms below the full supply level of the reservoir.
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Mayan mourtains, of the Reservoir Rim Stability, and of the
Reservoir Rim Permeability. Then there followed detailed
discussion of the issue of accidental events and malfunctions and

massive detail was provided for meeting and dealing with those

issues.

NEAC members had three meetings to consider the EIA which had
been distributed by the DOE in public libraries throughout the
country and public comment was solicited. This level of
distribution of an EIA to the public was unprecedented. The
appellant brought our attention to the minutes of the NEAC
meetings and in particular to the serious concerns of the NEAC
members as tc the geology of the dam site. The representative from
the Geology Department was concerned that information gathered
on hydrology was not direct but by way of extrapolation from
other portions of the river and that additional hydrological studies
ought to have been done by BECOL to diminish the margin of
error in the calculations. By virtue of the concerns expressed by
NEAC members on the content of the EIA with special reference
to mitigating measures, a meeting between EIA members and
BECOL was scheduled. The DOE formulated a series of questions
for BECOL and the responses from BECOL were circulated to
NEAC. Following the joint meeting between NEAC members and
BECOL, there was a second meeting of NEAC on November 8,
2001. At that meeting the soil type of the dam area was a,ain
raised. The member of NEAC maintained that the soil type of the

dam area was sedimentary rock and not granite as stated in the

EIA.

There was protracted discussion on the geology issue by NEAC
members. BECOL experts were interviewed; core samples were
examined by the experts from the Geology and Petroleum
Department, and to put the matter beyond doubt, a teleconference
on the geo-technical aspects of the project was held on November
9,2001 between NEAC experts and the geologists who conducted
the [EIA. It was decided between the Chairman of NEAC,

el
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The fourth ground of appeal argued by Ms. Lois Young-Barrow
for the appellant complained that all necessary information was not
before the learned trial judge and that he misdirected himself in
law as to what was required for compliance with the Act and the
Regulations in that he upheld as lawful an EIA which left material
matters for future assessment. She identified the following areas of
the EIA as being incomplete and deficient: (a) the Geology of the
dam site; (b) Hydrology of the Macal River; (c) Wildlife in the
dam area; (d) Plant species in the dam area; (e) Archaeological and
Cultural Heritage of the dam area; (f) Involvement of Inter-agency

and Public Non-governmental Organizations.

The EIA was prepared by AMEC E.& C. Services Ltd. of Montreal
Canada. The Terms of Reference which inspired its preparation
was a more detailed document than the one normally prepared by
the DOE as CIDA, the Canadian organization that was paying for
the preparation of the EIA had incorporated requirements for
wildlife studies, social assessment and public consultation. The
EIA was described by Ramon Frutos, Head of the Hydrology Unit
in the Meteorology Department and a member of NEAC “to be
very comprehensive and adequate” and “certainly well above
average in standard” with comparable EIAs submitted to NEAC in
the past. Ms. Beverly Wade, NEAC member and Fisheries
Administrator in the ministry of Agriculture and Fisheries, deposed
that in her view “the developer made every effort to address areas

of concern” in the EIA.

The geology and geotechnics of the dam site was dealt with
extensively in Volume 1 of IV, Part 2 of the EIA. The studies
included airphoto interpretation, aerial reconnaissance of the dam
site and reservoir area by fixed wing aircraft, geologic mapring,
borehole drilling including rock coring, soil sampling, and insitu
permeability testing, mapping test pitting and surface sampling,
laboratory testing of rock and soil samples, petrographic
examination, and analysis of seismicity, with comparative data

tables. There was detailed discussion of the rock formation of the
1
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undertake further nature conservation surveys and to prepare
appropriate mitigation measures. Harrison, J. held that it was
incumbent upon the planning authority to await the surveys before
it granted planning permission. It could not mean that every time
there is a gap in the knowledge of the developer and tl:ose
preparing the EIA on his behalf, the EIA could not be considered
complete or adequate. Conteh, C.J. declined to be bound by that

decision and I do not dissent from his decision.

It is true that neither that Act nor the Regulations provide a neat
definition for a “complete EIA” or an “adequate EIA” but that does
not restrict the Court in its interpretation of those terms where they
appear in the legisiative scheme. It seems to me that if an EIA is
developed according to approved Terms of Reference and
addresses all the minimum requirements of Regulation 5 and
section 20 subsections (2) and (3) of the Act, that EIA is facially
complete for purposes of the Act. However, the Regulations
provide that an EIA might be found to be deficient in some
respects when it is examined by the NEAC and it can then
recommend to the DOE to take remedial action by requiring the
developer to: (a) conduct further work or studies; (b) supply further
information; (c) amend the environmental impact accordingly and
(d) resubmit the environmental impact assessment by a later
mutually agreed date. None of these remedial measures were
considered appropriate by the NEAC when it examined the EIA in
this case. There is evidence in the Minutes of the NEAC meeting
of October 24, 2001 that the Chairman advised the members of a
previous EIA that had been submitted by BECOL and had not been
accepted by the NEAC as it did not comport with the EIA
Regulations of 1995. It therefore goes without saying, tha: the
NEAC was well aware of its functions and its powers when
examining and assessing an EIA. For my part, 1 am entirely
satisfied that the EIA was complele at the time when it was
submitted by BECOL to the DOE, that is to say that it dealt with

all the relevant matters mandated by the Act and the Regulations.
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including the direct and indirect, cumulative, short-term and
long-term effects;

(e) an identification and description of measures available to
mitigate the adverse environmental impacts of projected

activity or activities and assessment of those mitigative
measures;

()  an indication of gaps in knowledge and uncertainty which
may be encountered in computing the required information”.

Also relevant are Regulations 12 and 22 which provide:

“12. The Department shall not consider or decide upon a
scheme of the types detailed in Schedule 1 unless an environmental

impact assessment has been prepared in respect of such
undertaking.

22(1)  The Department shall advise the developer of its decision

within sixty days after the completed environmental impact
assessment has been received by the Department.

22(2)  Until the developer is advised under sub-regulation (1),
the developer shall not commence or proceed with the undertaking,.

22(3) 'Where a developer is required to supply further or
additional information in respect of environmental impact
assessment then the environmental impact assessment shall not be
deemed to have been completed until the developer has supplied

such further or additional information to the satisfaction of the
Department”.

The appellant has rightly submitted that this Court should adopt a
purposive approach in its construction of the Act and the
Regulations, see D.P.P. v. McKeown [1997] | ALL E. R. 737,
742 and to hold that neither the NEAC nor the DOE is entitled to
grant environmental clearance for this project without having first
received a complete EIA and evaluating it for adequacy and
compliance with the Act and Regulations. The appellant contends
that an EIA is not complete if there are gaps in it which require
further iﬁformation and likens the situation in the present casc to
that of R. v. Cornwall County Council ex parte Hardy (22
September 2000 Q.B.D.] In that case one of the conditions on

which planning permission was granted required the applicant to

9
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trial judge never found that when performing its functions under
the Act and the Regulations, the DOE was only to evaluate and

render advice to the relevant decision maker.

The third ground of appeal was that the learned trial judge erred in
failing to find that, on the true construction of the Act and the
Regulations, a project or activity could not, as a matter of law,
proceed if the EIA required in connection therewith was not
complete, was inadequate or failed to comply with the Act and the
Regulations. I look first to the Act to see what is required of an
environmental impact assessment. Section 20(2) of the Act
provides that an EIA shall identify and evaluate the effects of
specified developments on (a) human beings; (b) flora and fauna;
(c) soil; (d) water; (e) air and climatic factors; (f) material assets,
including the cultural heritage and the landscape; (g) natural
resources; (h) the ecological balance; (i) any other environmental
factor which needs to be taken into account. In addition section

20(3) of the Act provides as under:

“(3) An environmental impact assessment shall include
measures which a proposed developer intends to take to
mitigate any adverse environmental effects and a statement of

reasonable alternative sites (if any) and reasons for their
rejection”.

Regulation 5 sets out the minimum content to an EIA. It provides

as follows:

“An environmental impact assessment shall include at

least the following minimum requirements:

(a)  adescription of the proposed activities;

(b) a description of the potentially affected environment,
including specific information necessary to identify and
assess the environmental effect of the proposed activities;

(c)  adescription of the practical activities as appropriate;

(d) an assessment of the likely or potential environmental
impact of the proposed activities and the alternatives,

8
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that the decision of the NEAC was unreasonable and irrational and
he concluded that the complaints fell far short of the Wednesbury
sense of unreasonableness. This leads me to accept that the trial

judge did not make a positive finding that the advice of the NEAC

was not subject to judicial review.

At page 1099 of the Record, the trial judge set out the scheme of
the Act and the Regulations. He briefly analyzed section 20 of the
Act which established that every person intending to undertake any
project or activity which may significantly affect the environment
shall cause an environmental impact assessment to be carried out
by a suitably qualified person and shall submit the same to the
Department for evaluation and recommendation. When the trial
judge came to deal with subsection 4 of section 20, he reproduced
the requirement that each project shall be assessed with a view to
the need to protect and improve human health and living
conditions and the need to preserve the reproductive capacity of
ecosystems as well as the diversity of species. He then added that
“This no doubt is an evaluative exercise which the DOE will
undertake with a view to rendering the appropriate advice to the

relevant decision maker”.

It seems to me that the statement by the trial judge that the DOE
will carry out an evaluative exercise for the purpose of advising
some other aecision maker was not developed by him in any
relevant way during his judgment and in the context of this case
was of no value whatsoever. The DOE was not treating itself as an
advisory body to BECOL, the developer. In the letter of 5 April,
2002, the DOE not only gave notice to BECOL of the decision to
grant clearance of the EIA but stated in punitive terms that BECOL
was bound to adhere to the conditions of the ECP or otherwise it
would face serious consequences. The trial judge could never have
meant to say, in the face of all the evidence before him, that given
the statutory framework, the DOE stood in an advisory role to
BECOL which would then be the decision maker. I therefore

entirely agree with the submission of the Solicitor General that the
7
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resolution of the NEAC on 9 November 2001 was not a grant of
approval or permission to the developer; nor was it a disapproval.
It was a recommendation for environmental clearance for the
project and this “recommendation created no legal right or

obligation, whether final or conditional”.

The NEAC is a statutory creation and it is given the functions
specified in Regulation 25(1). These are (a) to review all
environmental impact assessments; (b) to advise the Department of
the adequacy or otherwise of environmental impact assessment;
and (c) to advise the Department of the circumstances where a
public hearing is desirable or necessary. Regulation 26 prescribes
the factors that the NEAC must take into consideration in
screening and assessing a project that requires an EIA. Tt appears to
me that in the carrying out of its statutory functions, the NEAC is
an independent body and is not an agent, or a servant or the alter
ego of the DOE. It is an independent statutory body that must carry
out its statutory functions. It is clearly not a body with power to
make final decisions. Its statutory mandate is to review
environmental impact assessments and then to advise the DOE.
The Chief Justice is plainly right when he characterized the end
product of the NEAC’s decisions as neither a “grant” nor a
“refusal” of permission. But that is not an end of the matter. Oi.2 of
the questions raised on appeal is whether the advice of the NEAC

to the DOE is subject to judicial review.

In my view, the advisory recommendations of the NEAC are
subject to judicial review. I adopt the views expressed by Clive
Lewis in Judicial Remedies in Public Law at paragraph 4-108 that
preliminary  decisions that are not conclusive binding
determinations but are simply one stage in the whole decision
making process leading up to a final decision will be reviewable to
ensure that it is a lawful exercise of discretion and that relevant
procedural requirements, if any, have been observed. Although I
did not find this plain statement of the law in the judgment o” the

trial judge, he clearly considered the submissions of the appellant
6
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The appellant BACONGO is a non-profit organization of
environmental organizations with its primary objective being “to
support the efforts of our members and to advocate for natural

resource conservation and sustainable development for the people
of Belize”,

The composition of the NEAC is relevant. Its members are drawn
from a very wide cross-section of Government Departments and
two members of non-governmental environmental organizations,
to wit, the Geology and Petroleum Department, the Forestry
Department, Lands and Survey Department, Public Health Bureau,
Coastal Zone Management Institute, Meteorology/Hydrology
Department, Agriculture Department, Housing and Planning
Department, Archaeology Department, Fisheries Department,
representative of ANDA, and a representative of BACONGO —
See Regulation 25(2). It was clearly intended that all the agencies
of the Government with environmental concerns should be

represented on the NEAC.

Subsequent to the resolution of NEAC on 9 November 2001 for

the conditional approval of the project, the DOE wrote to BECOL
on 10 December 2001 and advised BECOL that:

“The Department of the Environment in the Ministry of Natural
Resources, Environment, I[ndustty & Commerce, hereby
informs you that after several sessions by the National
Environmental Appraisal Committee (NEAC) to review the
Environmental Impact Assessment for the proposed Macal
River Upstream Storage Facility, Environmental Clearance has
been recoinmended. At a meeting on November 9, 2001, the
NEAC voted 11 to 1 in favour of granting Environmental
Clearance for implementation of the hydroelectric project upon
the signing of an Environmental Compliance Plan (ECP) by the
Belize Electric Company Limited (BECOL)”.

An ECP was developed and on April 5, 2002, the DOE wrote to
BECOL in these terms:

“Please be advised that Environmental Clearance is hereby
granted to Belize Electric Company Limited for a hydroelectric

1

[do4





[image: image26.png]06/30/03

09:50 FAX 501 2 31123 LOIS YOUNG B &CO

appellant. Thereafter BECOL set about obtaining an EIA for the
consideration of the DOE.

A body of experts is established under Regulation 25 under the
name of the National Environmental Appraisal Committee
(NEAC) whose functions include the review of all environmental
impact assessments - r. 25(1)(a). On 29 August, 2001, the DOE
delivered to the NEAC for review the EIA for the Chalillo dam
project that the DOE had received from BECOL.

This EIA was a massive document of some 1500 pages and was

submitted in several volumes.

Pursuant to Regulation 21(1)(a), the DOE placed the EIA in public
libraries throughout the country for the information of the public
from 28 August 2001 to 28 September, 2001. Some public
comments were recorded. It has been contended by the appellant
that the period for public comment was unreasonably short and that
some copies of the EIA which were provided to the public were

incomplete in material particulars.

The NEAC which consists of 12 members examined the EIA
during three meetings on 24 October, 8 November and 9
November 2001. At the conclusion of the meeting on November 9,
2001, the members of NEAC voted 11 to 1 to grant approval of the
EIA. The dissenting member was the representative of the

appellant.

Minute 3.01 of the NEAC’s meeting of 9 November 2001 record
that ; “DECISION ON CONDITIONAL APPROVAL FOR THE

PROJECT:_ Of the twelve members present, eleven voted in favour
of the project being given clearance and that a working group
develop the ECP. One member agreed that a working group should
develop the ECP but voted against the project being given

clearance”.

u
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recognized for its high level of biodiversity”. This dam is referred
to as the Macal River Upstream Storage Facility (MRUSF) and is
intended by BECOL to produce electricity and upstream storage
capacity for its existing Mollejon Power Plant. When constructed
the dam will be 49.5 metres high. The reservoir will have a total
surface area of 0.53 km and will extend approximately 20 km up
the Macel River and 10 km up the Raspaculo River. BEC OL
proposes to construct a 7.3 MW powerhouse at the toe of the dam
and a 13 km long power transmission line from the proposed

powerhouse to the existing Mollejon Power Plant downstream on

the Macal River.

Before BECOL could embark upon its project to build the Chalillo
dam it had to comply with the provisions of the Environmental
Protection Act, Cap. 328 and the Environmental Impact
Assessment Regulations, 1995, made pursuant to section 21 of the

Environmental Protection Act, (“the Act”).

By virtue of regulation 7 of the Environmental Protection
Regulations, (the Regulations), and Schedule 1 thereof, BECOL
was required to provide an environmental impact assessment of the
dam to ensure the protection and rational use of natural resources
for the benefit of present and future generations- see section 4(b)
of the Act. Consequently on 28 August 2001 BECOL submitted an
Environmental Impact Assessment (EIA) to the Department of the
Environment (DOE) established by section 3(1) of the Act as a

department under the Ministry responsible for the environment.

The procedure established under the Act was for the developer, in
this case, BECOL to submit to the DOE draft terms of reference
(TOR) for the EIA. The DOE would then, pursuant to Regulations
15 and 16 of the Regulations, examine or cause to be examinea the
TOR to determine whether they are adequate to form the terms of
reference for the particular EIA. There was evidence before the
trial judge, on which he found. This finding was challenged on the

grounds of appeal but was not supported in argument by the

5
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ROWE P.

1. This case concerns the Chalillo dam project. The Belize Electric
Company Limited (BECOL), the 2" respondent, proposes to
construct a hydroelectric dam on the Macal River, south of San
Ignacio Town. The dam would flood a portion of the Chiquibul
National Park and Forest Reserve which has been described by the

appellant as a “rare wildlife habitat” that is “internationally




