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to be gained in pursuing it further. At all events, I am prepared to say
that the holding of a public hearing is not mandatory and in the instant
case, no further hearing was warranted. The matter had been ajred far
and wide and the comments of the public were placed before the body

charged with these considerations, namely the DOE.,

I desire to add that every possible argument that could be raised on
behalf of the appellant has been pressed with vigour. Having said that,
it must be appreciated at the same time, that the concern of this court,
is to ensure that the relevant law has been followed or, at the very
least, that there has been substantial compliance with the legisletive

regime prescribed to protect the environment. I am satisfied that this

has taken place.

It was for these reasons that I concurred in the order made for the

disposition of this appeal.

CAREY, J.A.
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GROUND 8

A public hearing is an element in the democratic process of evaluating an EIA
and must be held prior to any decision on the EIA. The learned Chief Justice
erred in finding that an order for a public hearing can constitute sufficient

remedy in the absence of the quashing of the decisions to approve the EIA.

This ground proceeds on the footing that a public hearing is
mandatory although the language of Regulation 24(l) is plainly,
discretionary. This conclusion is inevitable in view of the fact that
paragraph 2 of the Regulation details factors which should be taken
into account in making the decision whether to hold an enquiry. The
DOE did not require a public hearing nor did NEAC recommend a
public hearing before their decision on the EIA was taken. It voted to
recommend a public hearing after the decision, whatever significance
NEAC thought this achieved, given the fact that its powers under
Regulation 25(1)(c) was to - “advise the Department of circumstances

where a public hearing is desirable or necessary”.

It may well be, that NEAC should be regarded as recommending the
holding of a public bearing but the DOE did not, in the event, require
the holding of one. In order to deal with this ground, it is of little
importance what view is taken of what did occur at the assessment
and review stages. The complaint is being made that since the judge
granted an order of mandamus, he should have quashed the order
granting approval. Mr. Dean Barrow, S.C. who argued this ground on
behalf of the appellant, submitted that there were circumstances which

triggered the holding of a public hearing, and this, he said, the Chief

Justice accepted.

However that mzy be, it must not be forgotten that in this case there
was a great deal of public participation, there were meetings up and
down the country because the matter provoked such great interest.
We are advised by the Solicitor General that the corrective public
hearing has already been held and taken into consideration by the

DOE. This ground has been overtaken by these events and nothing is
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was in every way satisfactory, that a breech of Regulation 21(1)}b)

would render the entire process null and void. This regulation

provides:-

“(b) shall examine the environmental impact assessment or
cause the same to be examined to determine whether it

complies with the previously-agreed terms of reference”

The requirement of terms of reference is to provide a check against the
eventual EJA and to ensure that before the EIA is commenced, the

developer has thought the matter out. The Chief Justice put it iz ore
felicitously, he stated at para. 52 -

“The requirement of Terms of Reference for an EIA is, I
believe, as was correctly submitted by Ms. Young-Barrow S.C.
for the applicant, to provide a road map for the preparation of
the EIA to ensure that addresses the pertinent issues that would

be contained in the EIA itself”

There were conflicting affidavits before the Chief Justice from Candy
Gonzalez, on behalf of the appellant, from officials in the DOE - Mr.
Ismael Fabro and Mr. Joseph Sukhnandan, Project Manager of
BECOL. 1 do not propose to enter into that arena although the

Solicitor General invited us to “weigh this tide of evidence etc.”

I am content to say that in the face of conflicting affidavit evidence
which cannot be resolved as in the case of witnesses before the Court,
the party on whom the burden rests will lose, because the matter
remains in equilibrium, so to speak. See R v Oxfordshire House
Valuation Parcel Ex parte Oxford City Council [1981] 79 LGR.
The evidential basis on which this ground depends, having

evaporated, the appellant’s ground must fail.

57

56





[image: image4.png]06/30/03

40.

41,

42.

43.

09:50 FAX 501 2 31123 LOIS YOUNG B &CO

consideration. I rather think that sort of evidence is of little value. In
the result, I would agree with the submissions advanced by the
Solicitor General in rebuttal. The appellant on whom the burden lay

to prove thet there was no consideration, failed to discharge that

burden.

With respect to the second alleged flaw, the rule on which Ms. Young

sought to rely, speaks of - ‘alternative means of carrving out the

projects’ - (emphasis supplied). Tt is not concerned with alternatives

to the project. Her arguments proceeded on a misconception, That

suffices, I suggest, to dispose of that “flaw”.

I pass then to her third flaw, relating to time constraints. What is
reasonable must always depend on a regard to all the circumstances.
The Act requires the DOE to advise a developer of its decision within
60 days of the receipt of a completed EIA. Plainly, the DOE is
operating within a time frame fixed by law. This is not a matter of
discretion. Everyone must be taken to know the law and should obey
it. One is entitled to enquire what breach of the law is being advanced

as generating a flaw or an impropriety, so as to make the decision of

60 days unlawful?

The final item in this litany of flaws is the question of missing pages.
No breach of any law or regulation was alleged. This is beyond “de

minimis”. These submissions really are without substance.

GROUND 7

The Learned trial judge erred in law when he found that there was no failu 2 of

the DOE to examine or cause to be examined terms of reference for the project
which had previously been agreed on with the developer, in that he wrongly relied
upon evidence given after-the-event, and in any event, his finding is not supported

by the evidence.

This objection, it seems to me, is the merest technicality. I venture to

suggest that even if no terms of reference were agreed, but the EIA
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which requires a consideration of “alternative means of carrying out
the projects that are technically and economically feasible anc the

environmental effects of any such alternative means”.

The third, counsel described as manifest unreasonableness of the 30
days stipulated for public inspection. She said that no period for

inspection was provided in the Act or the Regulations. A period of 60

days was prescribed by the DOE.

And lastly, she pointed to the fact that the EIA put out to public

inspection was incomplete.

As to the first criticism, the submission is that comments admittedly
sent in by the public were not considered. We were not provided with
an agenda of anv of the three meetings covered by NEAC, but taere
was evidence that the comments were brought to the attention of
members. Files of comments were expressly made available for
examination by members of NEAC and files were laid on the table in
sessions of meetings of NEAC. It cannot be said that the members
were unaware of these comments and as the minutes of 24 October
2001 revealed, the Chairman gave a brief synopsis of the comments
submitted to DOE. The appellant’s representative raised the questions
of public comments. It would not appear that the comments merited
discussion because the minutes are silent in that regard. The
appellant’s representative so far as the minutes show, was not moved
to raise anything she thought warranted consideration. It is a little odd,
in my opinion, to raise naught for consideration before the bocy of
which one is a member, and to argue afterwards, when matters are not

concluded in a manner to one’s suit, that there was no discussion.

It is quite unclear to me, why the requirement in the Act that public
comments be taken into consideration, necessarily imports a debate.
The body of NEAC had before it material including comments which
could properly inform it, in arriving at a rational decision. NEAC had
been alerted to the comments. I do not think there is need to refer to

affidavit evidence of some members that they took the comments into
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The raison d'étre of most of the arguments deployed heretolore was
to persuade the court to this view point. I do not think, with respect to
learned Senior Counsel for the appellant, that those grounds were
substantiated and I cannot therefore accept that the decisions of
NEAC or DOE were irrational or unlawful. They had power to make

the decisions, they did, and they had relevant material on which they
could act.

35. Before parting with this ground, it should be noted that an appeal is
not against the reasons but the judgment of the trial judge. If an
examination of an EIA shows no breaches of the law or impropriety,
the inevitable conclusion which should be drawn, could not, in my

opinion, be affected by alleged defects or flaws in the reasoning of the

trial judge.
36. GROUND 6

The learned Chief Justice erred in law in upholding decisions of NEAC and the
DOE to approve the EIA made through a process, which was procedurally

flawed, improper and thus unlawful.

37. The laws and improprieties which, it is alleged, make the decisions
unlawful must now be examined. The first which Ms. Young
identified, was, that comments sent in by the public were not
considered by NEAC. She relied on Regulation 26(1)(c) of the

Regulations which provides-

«...Every screening of a project and every assessment by the

NEAC shall include a consideration of the following factors —
(¢) comments concerning these effects (i.e. environmental)
received from the public in accordance with the

provisions of these Regulations...”

The second flaw, was that no consideration was given to ‘alternatives

to the project’. For this, Ms. Young prayed in aid Regulation 26(2)(b)
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appellant which were raised at these meetings, were addressed: they

were not at all ignored.

NEAC ensured that monitoring and mitigating measures were in place
at its last meeting. The EIA, it is clear, is not intended to be perfect in
every way. lssentially, it is designed to inform the decision-maker so
that the “environmental consequences can be properly understood”
(Prineas v Forestry Commission of New South Wales (supra)).
There can be no such thing as a complete EIA in the sense being
contended for, on behalf of the appellant. The EIA, a copy of which
was submitted was certainly comprehensive and exhaustive and could
not be fairly described as superficial or subjective. It comprises some
5 substantial volumes and covers the range of environmental concerns

raised by the appellant’s representative,

It was asserted on behalf of the appellant that the EIA did not comply
with the regulations as to the content, in that it did not specify the
mitigation measures which will be taken. The arguments deployed in
support rather questioned the adequacy of mitigating plans included in
the plan. As 1 have endeavoured to show, the EIA with its
inadequacies was before NEAC and concerns were raised in that
behalf. In the event, NEAC decided that mitigating and monitoring
plans were to be submitted so as to be included in the ECP.
Inadequacies, in my view, cannot convert an EIA otherwise
unexceptionable, into being unlawful. [ cannot therefore accept that

the Chief Justice misdirected himself.
GROUND 5

NEAC's and DOE's decisions were irrational and therefore unlawful. On the
Jacts which were in evidence before the Court, the learned Chief Justice erved in
not finding that a, a matter of law, the decision of NEAC and the DOE
complained against vere irrational and therefore unlawful and contrary to lmw.
In arriving at his conclusion, the learned Chief Justice acted upon inadmissible
evidence and took into account irrelevant considerations, including the views of

NEAC members to the effect that the Ei4 vwas “well above average”.
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The next meeting of NEAC was held 8 November 2001 . The minutes
disclose that subsequent to that meeting, a meeting of the chairman of
NEAC and Mr. Lyn Young, Director of BECOL, and Mr. Joseph
Sukhnandan, Project Manager was held to discuss the request for
additional information. That information was submitted to DOE and
distributed to the other NEAC members in advance of the meeting
then convened. There was a review, of the additional information, in
the course of which, concerns were expressed about a variety of
matters. There was a discussion involving the dam design with
BECOL representatives. So far as the minutes went, the only matter
which was deferred was that there was an arrangement for the
Chairman, the NEAC member representing the Departmen. of
Geology and Petroleum to hold a teleconference with the geologists

who conducted the EIA.

The third meeting of NEAC was held on 9 November 2001. The
result of the teleconference was communicated to the meeting, A
number of issues were addressed. There was what appeared to be a
lengthy discussion as to the need for further public hearings and a
vote was taken resulting in a 10 - 2 outcome in favour of holding,
what the minutes describe as post-public consultations. A vote was
thereafter taken on the question of whether conditional approval of
the project should be given. Of the twelve members present, eleven
voted in favour. There was also a vote regarding partial or total
clearing of the reservoir area. This touched on the impact of mercury
levels on fish life. Decisions were made as o matters to be included
in the environmental compliance plan, including, among others, a
disaster management plan, and mechanisms for the managing of
biodiversity. It was also decided that each agency would prepare

mitigation measures to be submitted to the DOE.

In my view, the minutes, so far as they reflect the deliberations of
NEAC, do not demonstrate that all necessary information was not
before NEAC. More importantly, is what it shows, namely, that
NEAC was plainly alive to its responsibilities and that the

appellant’s representative was out-voted. The concerns of the
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An environmental impact statement is not a decision-making

end in itself - it is a means to a decision-making. Its purpose is

to assist the decision-maker...”

Some data which learned counsel for the appellant sought to identify
as “necessary information”, related to matters raised by one member
of NEAC, the appellant’s representative on that body, whose suit
would naturally be to ensure that approval was not granted. I am not
to be taken to be imputing bad faith or the like. But it appears to me
that evidencz by means of the minutes of NEAC of the objections
raised by the appellant’s representative, the lone objector, provides a
somewhat slim base for arguing that all necessary information was not
before NEAC or that matters raised by the appellant’s representative,

rendered the EIA unlawful because some matters were deferred “for

future assessment.”

I accept as a valid statement of the law, that the EIA need not cover
every topic and explore every avenue and that failure in that regard
does not inevitably invalidate the report. What is important, is that it

covers all relevant matters in light of the project and the impact on the

community from an environmental perspective.

Ms. Young endeavoured to identify the matters which she said were
left for {uture consideration. She relied for this effort on minutes of
NEAC covering three meetings. The minutes of the meeting on 24
October showed that there were a number of concerns voiced by
members. These minutes conclude with the decisions arrived at under

sub head - DECISION -. It is stated as follows:

“... 7.01 The NEAC agreed that a correspondence should be
sent to be BECOL requesting additional information arising
from the concerns highlighted in this meeting. The members of
the NEAC felt that with this additional information requested
that there would be sufficient information contained in the
EIA’s main report and supporting documents to continue the

environment process...”
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“An obvious purpose of the environmental impact statement is
to bring matters to the attention of the public, the Department of
the Environment and planning and to the determining authority
in order that the environmental consequences of a proposed
activity can be properly understood. In order to secure these
objectives, the environmental impact statement must be
sufficiently specific to direct a reasonably intelligent and
informed mind to the possible or potential environmental
consequences of the carrying out or not carrying out of the
activity. It should be written in understandable language and
should contain material that would alert lay persons and
specialists to problems inherent in the carrying out of the
activity. Clearly enough, the legislature wished to eliminate the
possibility of a superficial, subjective or non-informative
environmental impact statement and any statement meeting that
description would not comply with the provisions of the Act
with the result that any final decision would be a nullity. But
provided an environmental impact statement is comprehensive
in its treatment of the subject matter, objective in its approach
and meets the requirement that it alerts the decision-maker and
members of the public and the Department of the Environment
and Planning to the effect of the activity on the environment
and the consequences to the community inherent in the carrying
out or not carrying out of the activity, it meets the standards
imposcd by the regulations. The fact that the environme.atal
impact statement does not cover every topic and explore every
avenue advocated by experts does not necessarily invalidate it
or require a finding that it does not substantially comply with
the statute and the regulations. In matters of scientific
assessment, it must be doubtful whether an environmental
impact statement, as a matter of practical reality, would ever
address every aspect of the problem. There will be always some
expert prepared to deny the adequacy of treatment to it and to

point to its shortcoming or deficiencies.
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out such an assessment, would commit an offence (sec. 22). The Chief
Justice’s excursus into Town Planning legislation in the United
Kingdom was not helpful to him. It should be noted that there has
been built up in England a substantial body of jurisprudence on Town
Planning Law based on the English legislation. We are not concerned
with Town Planning legislation in the instant case and accordingly
references to decisions in England, based on such legislation can only
be a pointless exercise. See R v Cornwall C.C. ex parte Hardy
(unreported) QBD. 22/09/01 and Berkeley v The Secretary of
State for the Environment [2001] A.C. 603. 1 cannot therefore

agree with Ms. Lois Young in supposing that those cases assist her

cause.

It seem to me that a finding by the Chief Justice that there “is no
explicit provision that the EIA is a sine qua non for the grant of
permission for the project to proceed”, was not at all necessary for the
purposes of his decision. That being so, I can see no good reason to

carry this aspect of the appeal any further.

GROUND 4

All necessary information was not before the NEAC, and the learned trial judge

misdirected himself'in that he held as lawful an EIA which left material matters

Jor future assessment.

The question which arises on this ground is whether an EIA satisfies
the statutory requirements in circumstances where material issues are
deferred, although NEAC recommended approval or clearance.
Before dealing with this ground, it is helpful to have clearly in mind
the purpose of an environmental impact assessment. 1 thankfully
accept some observations from a case heard before the Land and
Environmental Court of New South Wales. Prineas v. Forestry
Commission of New South Wales 49 LGRA 402, which | think are

altogether relevant in this case:
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in law in failing to find that on a true construction of the Act and the Regulations,
a project or activity could not, as a matter of law, proceed if the EIA required in

connection there with was not complete, was inadequate or failed to comply with

the Act and the Regulations.

The Chief Justice in dealing with the application for judicial review
before him against the decisions of DOE and NEAC would be entitled
to interfere on the basis of procedural impropriety, irrationality or
illegality. This ground of appeal bears upon the last of these bases,
namely, illegality. The judge had to be satisfied that the process was

in accordance with the law.

Part V section 20 of the Act requires the submission of an EIA where
a project of the kind planned in the instant case is being undertaken.
Subsections (2) and (3) prescribe the requirements of an EIA, as does
Regulation 5. It follows as the Solicitor General submitted, that once

the EIA complies therewith, it is complete and adequate. I entirely

agree.

That EIA must, in obedience to the Act (section 20(4) be assessed
“with a view to the need to protect human health and living conditions
and the need to preserve the reproductive capacity of ecosystems as
well as the diversity of species”. The DOE would be at liberty in these
circumstances to approve the EIA. The DOE’S responsibility, I pause
to emphasize is “to monitor the implementation of this Act and the
Regulations made thereunder and to take necessary action to enforce
its provisions” [section 3(3) of the Act]. The powers, duties and
functions of the DOE are set out in section 4 and, as has already been
noted, exhaust the alphabet. But there is no power given to the DOE
under the Act to approve projects, activities or undertakings.
Environmental protection is its entire responsibility and concern, a

fact which needs to be emphasized and not lost sight of.
Howsoever that may be, there can be no question but that an EIA is a

necessary factor in the scheme of the Act. Environmental approval is

necessary (section 20(1)) as otherwise the developer who fails to carry
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and in the circumstances, | need only repeat that NEAC carried out its

responsibilities and arrived at a decision which was susceptible to

review,
GROUND 2:

The learned trial judge erved in Law in finding that when performing its functions

under the Act and the Regulations the DOE is only to evaluate and render “advise

{o the relevant decision makers”,

The first question which is prompted by the ground is, even if it were
the fact that the Chief Justice came to such a conclusion, how does
this enure to the benefit of the appellant. Or to put it another way, in
what way does it render the ultimate decision wrong, so that it should

be reversed? That, learned senior counsel, did not demonstrate in any

manner or means

The fact of the matter is that the Chief Justice carefully detailed the
functions of the DOE under section 4 of the Act and observed in para.

9 of his judgment:

“Truly, the breadth or sweep of the functions of the Department
in relation to the Environment, is remarkable, spanning and

even exhausting the letters of the alphabet!”
The citation in the ground relates to a comment of the Chief Justice
when he was dealing with sections 20 - 23 of the Act and with respect

to which the comment was apposite.

It is plain that this ground has little to commend it and must

accordingly be rejected.
GROUND 3

{aving found that section 20 of the Act and section 26 of the Regulations provide

the whole purpose and rationale of the EIA regime, the learned trial judge erred
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In the course of her submissions in this regard, she said that DOE
carries out its duty under section 4(m) of the Act to examine and
evaluate the EIA through NEAC which reviews the EIA and decides
whether it ought to be approved and advises the DOE accordingly.
But this is precisely what occurred, and with respect to which the
letters of 10 December 2001 and 5 April 2002 bear mute but eloquent

proof. The first states (so far as is material):

“The Department of the Environment in the Ministry of Nctural
Resources, Environment, Industry & Commerce, hereby
informs you that after several sessions by the National
Environmental Appraisal Committee (NEAC) to review the
Environmental Impact Assessment for the proposal Macal

River Upstream Storage Facility. Environmental Clearance has

been recommended.”
The other letter stated (so far as is material):

“Please be informed that Environmental Clearance is hereby
granted to Belize Electric Company Limited for a hydro-electric

project (Macal River Upstream Storage Facility).”

The statutory obligation of NEAC which is established under the
Environmental Impact Assessment Regulations 1995 (the
Regulations) (Regulation 25) is (inter alia) to review all environmental
impact assessments. One would assume that this important body in
the evaluation process, would at the end of a review, arrive at some
conclusions which it would communicate to the DOE. It would seem

that the legislative protocol which counsel identified as correct, was

being followed, correctly.

There was also some argument put forward on behalf of the appeliant,
that the failures of NEAC are the failures of the DOE and vice versa.
As the Solicito. General pointed out, correctly as I think, each o1 these
bodies, has specific responsibilities under the Act and the Regulations.

Certainly, under this ground, no complaint was made against NEAC

46

45





[image: image15.png]06/30/03

09:50 FAX 501 2 31123 LOIS YOUNG B &CO

THE ARGUMENTS

1.

Before the Chief Justice, the appellant in its endeavour to have the
decisions of DOE and NEAC set aside, urged what the learned judge
described as “a slew of grounds”, In fact, he identified four grounds.
In the event, the material which was placed before both courts was
more than voluminous. Environmental issues doubtless generate a
deal of passion which perhaps explains the desire to urge every
possible argument and as well, the proliferation of a deal of

documents. This case should not then surprise.

GROUND 1

The learned trial judge erred in law by somehow seeming to find that because

NEAC'S decision of 9th November 2001 was advisory, is not susceptible to

Judicial review by seeming 1o find that DOE'S decision of 5th April, 2002 stands

in legal and practical isolation of the NEAC'S decision; and ultimately therefore,
the DOE'S decision was intra vires the Act.

With all respect to Ms. Lois Young, it is right to say that this ground
was somewhat anorphous. It accused the Chief Justice of “somehow
seeming to find” that the decision of NEAC on 9 November was not
susceptible to review. Counsel seemed willing to wound, but afraid to

strike. One is entitled to ask what is the complaint?

At para. 19 of his judgment, the judge described the impugned
decision of NEAC as “inchoate” and “neither an approval nor a
disapproval” of the EA. But that conclusion would suggest that the
decision must have been reviewed by the judge with the result, that it

is quite unclear what is the burden of her complaint.

Since it was reviewed, plainly counsel who has appealed is at liberty
lo question whatever defects she can find in it. lowever, it remins
unclear 1o me, seeing that the attack was levelled at the judge and not

at the aclion o NEAC, how she could be assisted by that manoeuvre.
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developer of the project to submit an environmental impact
assessment (EIA), BECOL submitted such an assessment comprised
in five volumes of some 1500 pages which would appear to be a
comprehensive report. It was reviewed by The National
Environmental Appraisal Committee (NEAC) as part of the impact
assessment process required by Regulation 6(b) of the Environmental
Impact Assessment Regulations 1995. This body, on 9 November
2001, recommended environmental clearance for the project
conditioned on the development and signing of an Environmental
Compliance Plan. On 5 April 2002, the Department of Environment

granted ‘environmental clearance’ for the project.

These administrative decisions provoked applications for juc cial
review (certiorari and declarations) at the instance of the appellant
which, in the result, were refused by the Chief Justice. He did
however order the first respondent to hold a public hearing in
accordance with Regulation 24 and in order to fulfill that respondent’s

obligations under section 3(3) of the Act.

This appeal which is concerned with those decisions was heard during
the last session and dismissed for reasons to be given at a later date.

These then are my reasons for my concurrence in the disposition of

the appeal in the manner stated.

THE ISSUES

In essence, the complaints made at the judicial review stage of the
proceedings were that the decisions of NEAC and DOE were
unlawful, that is, contrary to numerous provisions of the Act and the
relevant regulations made thereunder and were irrational, essentially
because of material inadequacies in data. These challenges were for
the most part, renewed before us by means of some eight grounds of
appeal which, save for the last, which was dealt with by Mr. Dean
Barrow S.C., were passionately argued by Ms. Lois Young, S.C. on

behalf of the appellant.
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CAREY, J.A.

INTRODUCTION

[3°]

s)

The Belize Alliance of Conservation Non-Governmental
Organizations (Bacongo) is a non-profit organization comprising a
conglomerate of environmental groups whose mission statement is —
“to support the efforts of our members and to advocate for ne ural
resource conservation and sustainable development for the people of
Belize”. The Belize government has taken a decision to construct a
hydro-electric dam on the Chiquibul Forest Reserve at Chalillo,
located in the Mountain Pine Ridge area on the Macal River because it

believes that the dam offers the best alternative for Belize’s energy

security.

Bacongo is strongly against this project. It commissioned numerous
highly technical reports from recognized experts on the economics,
hydrology and environmental effects of the project. The issue has
been hotly debated and discussed all over the country and has
received exposure internationally. The area which eventually will be
inundated, contains “a rare and discrete floral food plain classified as
‘riparian shrubland in hills’, which acts as both a conduit and critical
habitat for resident and non-resident fauna and avifauna”. Among the
endangered species in the area are the tapir, jaguar, Morelet’s
crocodile, ocelot, and the scarlet macaw. Finally, there are possibly
ancient Maya settlements in the impoundment and other areas that

would be impacted by this proposed dam. Hence, the concern of the

appellant group.

The Belize Electric Co. Ltd. (BECOL) a company registered in
Belize, the majority of whose shares are held by Fortis Inc. a
Canadian company out of Newfoundland, Canada, is the developer of

this scheme.

Section 20(1) of the Environmental Protection Act, (the Act), Cap.

328 ol the Revised Edition 2000 imposes an obligation on BECOL as
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17. It was for these reasons that 1 agreed that the appeal should be

dismissed.

MOTTLEY, J.A.
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authority to repeat the process in the prescribed form but will
certainly damage the interest of a large number of other
individuals who have welcomed the proposals and acted on the
basis that they will be implemented it would be absurd for the
Court to ignore what Schieman LJ rightly described as the
relevant “disbenefits”. Despite Mr. Howell’s arguments, there
is overwhelming evidence that if the consultation process was
restarted the scheme itself would, to put it no higher, be
significantly at the risk and the best interest of a large number
of tenants of the Council would be damaged. These
considerations do not demonstrate the somewhat portentous
concerns expressed by Mr. Howell that the Court is failirz to
secure due observance of the law. It merely signifies that the
failure to comply with the legal requirements for consultation
should not automatically ignore the adverse consequence of an
order for judicial review on a large number of Council tenants
who did not themselves cause or contribute to the non

compliance...

However, when there are other genuine interest which will be
adversely affected, the Court is not prevented from analyzing
precisely the rights of which a single or a few individuals have
been deprived and their consequent loss (in whatever form it
takes) and the consequences of upholding their rights contrary
to the interest of many others. As a grant of judicial review
may have substantial adverse consequences for a large number
of blameless individuals beyond the applicant himself, in an
appropriate case, of which this is one, the exercise of discretion

permits accounts to be taken of these conflicting interests.”

It is necessary at this stage to balance the interest of the appellant
against the public interest. Having regard to the step taken by the
Government since the approval of the EIA and the fact that a public
hearing as directed by the Chief Justice has taken place I consider that

this is a proper case in which no order of certiorari should issue.
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particularly the case when the challenge is procedural rather

than substantive...”

Support for this position is found in the judgment of Sir John

Donaldson MR in Regina v Monopohes and Mergers Commission,

ex parte Argyili Group PLC [1986] | W.L.R. 763 where at p. 774
he states:

“We are sitting as a public law Court concerned to review an
administrative decision, albeit one which has to be reached by
the application of judicial or quasi judicial principles. We have

to approach our duties with a proper awareness of the needs of

public administration...

Good public administration is concerned with substance rather

than form...

Good public administration is concerned with spee« of

decision, particularly in the financial field...

Good public administration requires a proper consideration of

the public interest...

Good public administration requires a proper consideration of
the legitimate interest of individual citizens, however rich and

powerful they may be and whether they are natural or juridical

person...

Lastly, good administration requires decisiveness and finality

unless there are compelling reasons to the contrary.”

In Regina v Brent London Borough Council ex parte O’Malley

unreported 31 July 1997, Judge LJ in giving judgment said:

“Similarly where, as here, there is overwhelming evidence that

the elfect of judicial review will not be limited to requiring the

40

439





[image: image21.png]06/30/03

12.

13.

09:50 FAX 501 2 31123 LOIS YOUNG B &CO

Remedies in Public Law by Clive Lewis para. 11-003, where it is
stated that:

“Ultimately, the question of whether or not relief should be
refused is a matter for the discretion of the reviewing Court in

the light of the circumstances at the time of the hearing (not the

original decision).”

One of the factors which the Court should consider in deciding
whether to grant certiorari and quash the decision as sought, is the
impact on the needs of good administration. It is therefore necessary
to balance the interest of the applicant against good administration. In
an affidavit dated 26 February 2002, Ismael Fabro, the Chief
Environmental Officer on behalf of the Government, swore that from
the date of the approval of the EIA the Government of Belize has
spent approximately US $700,000.00 in connection with the Macal
River Upstream Storage Facility Project. He went on to say that to
stop the project would seriously prejudice the interest of the
Government in view of the substantial investment undertaken by the

Government after the approval of the EIA.

In Judicial Remedies in Public Law by Clive Lewis at paragraph 11-

035 under the caption Impact on Administration it is stated:

“The Court now recognize that the impact on the administration
is relevant in the exercise of their remedial jurisdiction.
Quashing may impose heavy administrative burdens on the
administration, diver resources toward re-opening decisions and
lead to increased and unbudgeted expenditure. Earlier cases
took the robust line that the law had to be observed, and
decision invalidated whatever the administrative inconvenience
caused. The Court nowadays recognize that such an approach
is not always appropriate and may not be in the wider puolic
interest. The effect on the administrative process is relevant to

the Courts’ remedial discretion and may prove decisive. This is
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A 7.3 mw power house will be built at the top of the dam and i* will
have an 18 km long power transmission line from the proposed power
house to the existing Mollejon Power Plant which is downstream on

the Macal River. The estimated cost of the project is US$28m or
BZ$56m.

The degree of the interest of the public is clearly indicated not only by
the interest of the applicant but is evident from the statement of the
Chief Justice in his judgment that it was candidly admitted that “The
Project has generated substantial controversy and international
attention through publications and exposure in media and World Wide
Web. It is conceivable that this negative attention surrounding the
project and the potential loss of habitat and resulting wildlife impacts
could adversely affect the tourism industry in the Cayo District.” The
interest of DOE and other government agencies are self evident from
the various affidavits filed by the parties. That the project is complex,

is evident from the voluminous nature of the EIA.

It should be borne in mind, that the DOE, in granting approval to an

EIA is entitled to impose conditions which are reasonably required for

environmental purposes.

In deciding not to hold public hearing as recommended by NEAC, it
does not appear that the DOE had taken into consideration the factors

set out in Regulation 24(2) and consequently in my view the DOE

acted unreasonably,

However, this does not mean that the appeal should be allowed. The
appellant seeks an order of certiorari to quash the decision of DOE as
evidenced by a letter from DOE dated 5 April 2002. Should the

appeal be allowed and certiorari granted?
Certiorari is a discretionary order and the Court is entitled to take into

account the potential effect on the administration in deciding whether

to grant such an order. I agree with the statement in Judicial
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The impact assessment focuses on the evaluation of potential
interaction between Project Components and activities and
Valued Environmental Component, (VECs) identified through
the issues scoping process. Particular attention is devoted to the
characterization of linkages and pathways between Project
activities and the environment. For the purposes of impact
assessment the interactions (effects) between Project activities
and VECs are described as either positive or negative (adverse).
The significance of potential interactions and likelihood of the
interactions are also considered. Possible measures to mitigate
impacts are identified, and programs will be implemented to
monitor the predicted impacts and the effectiveness of
mitigation. Where residual impacts are identified, measure to
compensate have been considered.

p. 26 of Main Report of the EIA.

This gives an idea of the magnitude and type of the Environmental

impact.

The MRUSF will include a dam and other infrastructure on the Macal

River. The purpose is to produce electricity and provide upstream

storage capacity for the Mollejon Power Plant. The project will

inciude

(1) 249.5 high dam on the Macal River, 12 km down st: :am
of the confluence of the Macal and Raspaculo Rivers.
The reservoir will cover a surface area of 9.53 km?. It
will extend 20 km up the Macal River and 10 km up the

Raspaculo River.

The geographical area in which the Chalillo dam is to be constructed

is in the Cayo District in Western Belize within the southern portion

of the Mountain Pine Ridge Forest Reserve and the northern part of

the Chiquibul National Park.
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natural resources involved in the proposed

undertaking, project or activity;

(b) the degree of interest in the proposed undertaking,
project or activity by the public, the Department
and other government agencies as evidence by the

public participation in the proposed undertaking,

project or activity;

(¢)  the complexity of the problem and the possibility
that the information presented at a public hearing
may assist the developer to comply with its
responsibilities regarding the proposed undertaking

project or activity.

The magnitude and type of the environmental impact can be seen

from the extent of the EIA which consist of five volumes. The E1A

states inter aiia:

“The EIA is concerned with the effects of the MRUSF Project
on the physical, biological and socio-economic component of
the environment. All environmental effects of the Project are
considered during the assessment, including those identified in
the earlier EIA (1992), recent-consultations with the public and

the scientific community, and the requirement of pertinent

legislation.

This assessment is issue-driven. The identification of issue and
concerns (that is, issues-scooping) was derived from the 1992
EIA findings; recent-experiences with the comparable projects;
consultaticn  with the public, scientific community, and
individuals knowledgeable about the study arca; work
undertaken by the Proponent (BECOL); and the technical and

professional expertise of the environmental consultants team.
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MOTTLEY, J.A.

I have read the draft of the judgment of Rowe P. I agree with the
conclusions he reached on the grounds one through seven. However
in relation to ground eight, while I agree with the conclusion ai.ived
at, my reasons for so doing are different and are set out herein. In
ground eight the appellant complained that the DOE ought to have
held a public hearing and therefore the Chief Justice was wrong in law

to have ordered an inquiry after granting approval.

The Chief Justice found that DOE ought to have held a public hearing
as recommended to it by NEAC under Regulation 24. However he
went on to hold that decision of DOE to approve the EIA could be
made conditional on a public hearing. This public hearing, he said,
was aimed at the project itself. If by this the Chief Justice is saying
that the public hearing is to decide whether the project should proceed
I think tha: he is wrong. While he formed the opinion that the
outcome of a public hearing may or may not affect the decision of the
DOE, he nonetheless directed that the DOE should hold a public

hearing on the Chalillo dam project in accordance with Regulation 24.

NEAC, at its meeting on 9 November 2002, in accordance with
Regulation 24(1), recommended to the DOE to hold a public hearing.
The DOE undoubtedly had discretion to exercise. In considering the
recommendation of NEAC, the DOE was required to take into

consideration the factors set out in Regulation 24(2). Regulation

24(2) provides:

(2) In order to determine whether an undertaking project or
activity requires a public hearing, the Department shall

take into account the following factors:
(a) the magnitude and type of the environmental

impact, the amount of investment, the nature of the

geographical area and the commitment of the
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responsibilities, when a public hearing is considered necessary it

should precede th.e grant of environmental clearance of an EIA.

I have been assisted by the cases cited in argument by the parties but
as my judgment has concentrated more in putting into perspective
what was in fact decided by the trial judge, I have not made copious
reference to the decided cases. Berkeley v. Secretary of State for the
Environment et al [2001] 2 AC 603 was cited for the proposition that
on legislation in England with similarity to that of Belize, the House
of Lords held that planning permission could not be granted by a
planning authority unless it had full information on an environmental
impact assessment investigation. In that case there had been no EIA.
In the instant case there was an EIA considered by the governmental

agencies with authority to grant clearance as the best that they had

ever seen.

For the reasons contained herein I concurred with my brothers that the

appeal should be dismissed. We made no order as to costs.

ROWE, P.
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The Chief Justice did not finally determine whether the DOE had an
obligation, as a matter of law, to have a public hearing when any or all
of the conditions in Regulation 24(2) are present. It seems to me that
the scheme of the Regulations provides general guidance to the DOE
to make a discretionary determination when to have a public hearing.
If all the factors in Regulation 24(2) are present and the public had no
prior involvement in the development of the project, a factual
situation could be presented to the Court as to whether or not the DOE
had properly exercised its discretion on Wednesbury principles. The
statutory construction of Regulation 24 cannot depend upon the facts
of a particuler case. Its construction must depend upon the language of
the regulation and the purpose it was intended to serve. If it was
intended that all EIAs with the factors set out in Regulation 24(2)

required a public hearing, why did not the Regulation say so?

I do not share the doubts of the Chief Justice as to the construction of
Regulation 24 of the EIA Regulations. In my opinion if the DOE takes
the provisions of Regulation 24(2) into consideration, it is at liberty in

the exercise of discretion to order a public hearing or to decline to

order one.

The Chief Justice did not quash the decisions taken by NEAC or the
DOE. He could only have come to that conclusion on the basis that
the decisions of those two governmental agencies were made in the
exercise of discretion and were not irrational or unreasonable in the
Wednesbury sense. Although he expressed some doubt as to the true
meaning of Regulation 24 of the EIA Regulations, his decision is
explicable only on the basis that the two governmental bodies had a

discretion in the matter.

In my opinion, the Chief Justice was in error when he ordered the
DOE to hold a public hearing on the basis that the DOE had a power
to grant clearance subject to a public hearing. There is power in the
DOE to grant environmental clearance subject to conditions. In my
opinion, however, since a public hearing is to provide assistance to the

DOE and throuzh it to the developer to better carry out its
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any decision on an EIA. The Chief Justice, it was submitted, erred
when he held that an order for a public hearing could constitute a
sufficient remedy and failed to quash the decisions approving the EIA.
The learned Chief Justice discussed in paragraph 74 of his judgment
the distinction between public consultation and a public hearing in the
context of the EIA regulations and at paragraph 75 he refers again to
the debate about “public consultation and public debate™ and then he
said, *“ What was not sufficiently realized, was that the public hearing
proper is not on the EIA of the project but on the project itself”. If the
learned Chief Justice meant to say that the public at the “public
meeting” to be held pursuant to Regulation 24 had a veto over
whether the hallilo Dam could or could not be built, then I think “hat
he fell into error. The only matter that the DOE could put before a
public meeting pursuant to Regulation 24 is the EIA that had been
developed by the developer under Terms of Reference approved by
the DOE or under an EIA developed by the DOE itself. The function
of the public under Regulation 24(2)(c) is to provide information that
may assist the developer to comply with its responsibilities regarding
the proposed undertaking. If at the end of the day, when all relevant
information has been received the DOE is satisfied that the mitigating
measures proposed are insufficient to meet the environmental deficits,

the DOE will make a decision accordingly.

The learned Chief Justice found at paragraph 76 of his judgment that
paragraph 24(1) of the EIA Regulations clearly imports a discretion to
require a public hearing but he makes that subsection subject to
Regulation 24(2) and concludes that “I have grave doubts whether the
DOE can, notwithstanding the seemingly directory tone of Regulation
24(1), consistent with the overarching obligation under subsection (4}
of section 20 of the Act, refuse to require a public hearing on the
Chalillo dam, the project”. Now section 20 of the Act makes provision

for Environmental Impact Assessment and in subsection (4) states:

“Every project, programme or activity shall be assessed with a
view to the need to protect and improve human health and
living conditions and the neced to preserve the reproductive
capacity of the ecosystems as well as the diversity of species”.
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circumstances, the proper course to adopt is to act on the
evidence given on behalf of the defendants insofar as it is
impossible from the internal evidence to come to any
conclusion as to which account is more credible”.

See also Clive Lewis, Judicial Remedies in Public Law, 1972 p. 258
and the dicta of Lord Diplock in McEldownay v. Forde, [1971] SC
632 when he referred to the omnia praesumuntur rule and said that the
onus of proof lies upon the party challenging the subordinate
legislation to establish its invalidity. Where there is before the c rurt
diametrically opposite affidavit evidence, the court should prefer the
evidence of the respondent over that of the appellant. R. w.
Oxfordshire Local Valuation Panel ex parte Oxford City Council
[1981] 79 LGR 432.In that case Lord Woolf said that “the position is
well established that as the claimants have the onus of proof placed
upon them to establish their case, in those circumstances where there
is a conflict of account the proper course to adopt is to act on the

evidence given on behalf of the defendants.

I have given full consideration to the very full submissions made by
appellant’s counsel on this ground of appeal. I note in particular the
submissions that there is no record evidence that NEAC members
gave considerativn to letters written by eminent professional persons
as members of the public, giving their comments on the project. The
evidence does not show that these letters were not in the folder
provided to NEAC members. The evidence does not show that the
matters raised in these letters were being raised for the first time and
had not been addressed elsewhere in the materials available to NEAC
members. This brings me back to the point that at all times it was for
the members of the NEAC singly or collectively to make the
determination that a particular matter was of sufficient importance to
warrant a full discussion for the record. There was no merit to this

ground of appeal.

1 turn to the final ground of appeal argued on behalf of the appel. nt.
The appellant submitted that a public hearing is an element in the

democratic process of evaluating and EIA and must be held prior to
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NEAC each had an area of expertise and one would expect each
member to examine the EIA through his/her own expert eye. When
dealing with comments from the public NEAC members would
have to evaluate them against the background and together with all
the other information that they had and to ascribe importance or
substance to those comments in that light. It would hardly be
appropriate for a Court to select particular comments from the
public and determine that NEAC ought or ought not to have given
particular attention and decision to that comment. The statutory
requirement ir, this case was for NEAC to take into consideraiion
the comments‘iof the public concerning the environmental effects
of the project.‘ The decision in R. v. Home Secretary ex parte
Jeyeanthan [ZLOOO] 1 WLR 354, is most useful where the decision
making body has not complied with the statutory requirements and
is relying on an exercise of discretion. In the instant case, at the
very outset of its consideration of the EIA on October 24, 2001, the
Chairman introduced to NEAC members the issue of comments
from the public. As the Regulations did not lay down a procedure
to be followed by NEAC at its meetings, that investigating body
was master of its own procedure. See dicta of Lord Denning, M.R.,
in R. v. Race Relations Board x parte Selvarajan [1975] 1
WLR 1686.

It may very well be that members of NEAC did not consider the
comments that had come from the public other than those through
IUCN and NRDC were sufficiently substantial to detain the
members beyond the references recorded in the Minutes of the
NEAC meetings. However, the Minutes have never been put
forward as the totality of the discussion that occurred at NEAC
meetings but rather as the essence of those meetings. It is good law
that he who alleges must prove and this is supported by the
statement in Michae! Fordham, Judicial Review Handbook, 3. Ed.

2001, pp. 664-665 that:

“The position is well established that as the claimants have the
onus of proof placed upon them to establish their case, in those

30

429




